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QUESTIONS PRESENTED 


1. Was the Defendant's right to a fair 
trial prejudiced by the substitution of alternate 


te 


jurors? 


2. Was the Government's application in 


support of the wire-tap orders sufficiently detailed? 


3. Was it illegal for the Defendant to 
be sentenced to consecutive sentences upon his con- 


viction of violating 18 U.S.C. §1955 and U.S.C. §371? 


4. Was it reversible and prejudicial 
error for the trial judge not to recuse himself irom 


presiding over Appellant's trial? 


PRELIMI NARY STATEMENT 


This is an Appeal from a judgment of con- 
yiction in the United States District Court for the 
Western District of New York (Elfvin, District Judge), 
entered October 12, 1976, convicting the Defendant of 
conspiracy to commit offenses against the United States 
by conducting, financing, managing, suprevising, dir- 
ecting and owning an illegal gambling business and the 
substantive offense of conducting such gambling business 
and destruction of property to prevent seizure, in 
violation of 18 U.S.C. §371, 18 U.S.C. §1955 and 18 U.S.C. 


§2232. 


STATEMENT OF FACTS 


On January 7, 1976, an Indictment was 
filed in the Western District of New York charging ‘ive 
defendants with Operating an Illegal Gambling Business 


(18 U.S.C. §1955) and Conspiracy to Operate an Illegal 


Gambling Business (18 u.8.C. $371). investigation of 


the alleged Illegal Gambling Business began in June of 

1975 when the Federal Bureau of Investigation developed 
information, through the usé of informants, concerning 

the operation of what came to be referred to as the 


"Joseph Lombardo Sports ~- Bookmaking Business." 


During the course of the investigation 
the FBI continued to accumulate and use informant 
information. The FBI also conducted physical surveil- 
lance. Thereafter, on October 31, 1975, application was 
made to the Honorable John T. Elfvin, Judge of the 
United States District Court for the Western District 
of New York for orders authorizing wire-taps for two 


telephones located at 291 Palmdale Drive, Amherst, 


New York, and for the installation of pen-register 


devices for the same telephones. The applications 


were granted and the telephone taps and pen-registers 
were installed. Thereafter, on December l, L979% 

an application was again made to Judge Elfvin, based 

in part upon information gathered as a result of 

the October 3lst orders, for a continuation of the 
October 3lst orders, and for wire-tap and pen- 

register orders for telephones located at Three Windham 
Court, Amherst, New York. Evidence gathered as a 


result of all orders was admitted at trial. 


Trial began on August 17, 1976, and 

during voir dire one of the jurors, Mr. Mason, indicated 
that he had vacation plans for August 27. Previously, 
another juror, Mr. Gardner, had advised the Court of 

a business commitment orn September 7, 1976. Despite 
this information, the jurors were allowed to sit, and 
the selection of two alternate jurors began. These 
jurors were promised that they would be relieved of 


service if their plans could not be modified. 


Alternate Juror Number Two, Mz 
informed the Court and counsel that he was i! 
as an Internal Revenue Agent and that as part of his 
duties he dealt directly with the interception anda 
recording of taxpayers’ conversations. At this 
point the defense challenged Mr. Fox for cause. This 
cha'tlenge was denied and because there were no more 
peremptory challenges available to the defense, counsel 


were forced to accept Mr. Fox. 


On August 27, 1976, mid-way through the 
trial, the juror who had advised the Court during voir 
dire of vacation plans, informed the Court that his 
plans could not be changed, and he was then relieved 
from the jury. Thereafter, on September 3, 1976, a 
second trial juror, Mr. Gardner, asked the Court to 
be relieved from further service by reason of a business 
engagement, which engagement, as stated above, was 
known by the Court to exist at the outset of the 
trial. The Court, at this time, gave Mr. Gardner 
option of returning oF not returning on September 


1976. Mr. Gardner did not return on September 7, 


and accordingly, Mr. Fox was seated. 


Prior to and during the ¢t rial the defendant 
moved the Court to recuse itself. The basis for the 
motion was that the judge had been United States Attorney 
for the Western District of New York during a period of 
time when the defenaant was under indictment for unrelated 


offenses. After the jury returned its guilty verdict 


against the defendant on all three counts, Judge Elfvin 


sentenced the defendant to two years in the custody of 


the Attorney General for the violation ef 186 0.8.C. 91955. 
two years for the yiolation of 18 U.S.C. §371 and one 

year for the violation of 18 U *, §2232, all sentences 
to run consecutively. Three of the other defendants were 
sentenced to one year in the custody i Attorney 
General, with the final defendant being placed on 


probation. 


THE APPLICATIONS FOR WIRE-TAP 


AND PEN-REGISTER WERE INADE- 
QUATE P OF LAW. 


For a court to issue afi order author 
izing the interception of a wire or oral communication, 


the application must be in writing upon oath or 


affirmation. The application must include the infor- 


mation specified } ¥.S.C. §245 ), subsection (c) 


of which requires that he application contain, 


among other things: 


"s full and complete statement 
as to whether or not other in- 
vestigative procedures have been 
tried and failed or why they 
reasonably appear to be unlikely 
to succeed if tried or to be too 
dangerous.” 


In order for the wire-tap to be law~ 


fully authorized, there must be compliance with all of 


the requirements of 18 U.S.C. §2518, and where any of 


tne sta 
cepted 
vv. Gior 


Supreme 


October 
lanquag 


stated: 


tutory requirements are unsatisfied, the inter~- 


communications must be suppressec. United States 


danoc, 416 U.S. 505 (1974) In Giordano the 


Court said at page 5 


"Congress legislated in considcer- 
able detail in providing for appli- 
cations and orders authorizing 
wire-tapping and evinced the clear 
intent to make doubly sure that the 
statutory authority be used with 
restraint and only where the circum- 
stances warrant the surreptitious 
interception of wire and oral communi- 
cations. These procedures were not 

to be routinely empl. red as the 
initial step in criminal investigation. 
Rather, the applicant must state and 
the Court must find that normal in- 
vestigative procedures have been 
tried and failed or reasonably 

appear to. be unlikely to succeed if 
tried or to be too dangerous.” 


The only allegation contained in the 


31, 1976, application, other than "boiler 


e, is on page 22 of the application, where 


"Sources One and Two have both 
stated that they will not testify 
as to the information they pro- 
vided." 


In United States v. Steinberg, 525 F. 2d 


1126 (2nd Cir. 1975), where this Court was concerned 
with the minimum standards for compliance with the 
statute, the application stated, as justification for 
a wire-tap warrant for an alleged narcotics dealer, 
that covert access could not be developed because 
narcotics dealers are usually wary of surveillance, 
very rarely keep records, deal with only a few trusted 
individuals and isolate themselves from other individuals 
in the distribution organization. The court, in dis- 
cussing tle sufficiency of these allegations, stated 
at page 1130: 

"While the Government will be 

well advised in the future to 

include a more detailed factual 

statement indicating the inade- 


quacy of other investigative 
techniques, the affidavit herein 


did contain enough data to 

permit the authorizing judge 

reasonably to conclude that 

other means would be unlikely 

to succeed in revealing the 

scope of Steinberg's operation 

and his sources of supplies." 

Several other courts of appeals have 
ruled upon what constitutes compliance with 18 U.S.C. 
§2518(c). These include the inability to identify the 
scope of the operation or the identities of the persons 
involved, United States v. Mateja, S41 Ff, 2d 741. (Sth 
Cir. 1977) and United States v. Woods, 544 F. 2d 242 


(6th Cir. 1976); where the informant could not give 


extensive information, United States v. Schwartz, 535 F. 


24 160 (2nd Cir. 1976); and where the target of the 
investigation was suspicious of strangers, physical 
surveillance would be difficult and potentially danger- 
ous, and an increased frequency of contacts with the 
undercover agent would have disclosed his undercover 
role. In re Dunn, 507 F. 2d 195 (ist Cir. 1974). No 
court, it is submitted, has approved the mere assertion 


of an allegation as that contained in this case. 


In the instant case, the reason for the 
absence of the necessary factual allegations to 
support the "boiler plate" language in the application 


for the wire-tap order is obvious from the application 


itself. That is, the Federal Bureau of Investigation 


had successfully been conducting an investigation of 
the "Joseph Lombardo Sports — Bookmaking Business" 

for approximately four months prior to the date of the 
application for the wire-tap order. During the cc irse 
of the investigation the FBI was able to determine 
precisely four of five principals who were indicted, 
and the "nick-name" of the fifth. The thirty-two page 
affidavit accompanying the application details, with 
considerable specificity, physical surveillances, 
record checks and conversations with informants and 


secondary sources. 


Aside from the "boiler plate" assertions 
contained in the application, the only factual reason 
presented to the judge to explain why normal investi- 
gative procedures were not possible, is the alleged 


reluctance of informants to testify. The judge was 


never informed as to the basis of the informant's 
reluctance, nor whether or not any actions could be 
taken to remove the informant's reluctance. No facts 
were presented as to whether the reluctance could be 
removed by a grant of immunity or by prosecutorial 


or judicial leniency toward the informer. 


It must also be noted that the "boiler 


plate" assertions concerning the inability to continue 


the investigation made in the applications are not 
accurate. Prior to making the application normal 
investigative techniques were utilized. As previously 
noted, these normal investigative techniques disclosed 
four of the five principals of the "Joseph Lombardo 
Sports - Bookmaking Business," the location of the 
business, the telephone numbers of the business and 
the possible identity of the fifth, and last member of 
the organization. It is obvious that this last member 


of the "business" could have been determined by normal 


investigative techniques. Once Donald DiCarlo was 
jdentified, he could have led the agents to Three 
Windham Court and this would have further led to the 


discovery of Mr. Owczarzak. 


Notice should also be taken that the 
FBI failed to disciose in thei~ affidavit prior sur- 
veillance contact with Mr. Owczarzak (Appendix 84 - 87), 
thereby demonstrating that, in fact, the telephone 
wire-taps were unnecessary to determine the identity 
of all of the defendants. It is submitted that in 
making the applications for the wire-tap orders these 
pertinent facts were intentionally omitted in an 


attempt to mislead the judge into the conclusion that 


the extraordinary investigative technique of telephone 


wire-taps was necessary to continue the investigation. 
It is further submitted that, even taking into con- 
sideration this omission, the applications failed to 
properly demonstrate the need for telephone wire-taps 
pursuant to 18 U.S.C. §2518(c) and, accordingly, the use 
of the fruits of the wire-taps and pen-register evidence 


should have been suppressed. 


POINT If 


THE COURT, BY NOT EXCUSING TWO 
JURORS WHO WOULD BE UNABLE TO 
HEAR THE FULL TRIAL, AND, BY NOT 
EXCUSING ALTERNATE JUROR NUMBER 
TWO, EFFECTIVELY DENIED THE DE- 
FENDANT A FAIR TRIAL BY A JURY OF 
TWELVE SELECTED BY HIM. 


Rule 24 of the Federal Rules of Cr’minal 
Procedure allows defendants ten peremptory challenges 
where the possible sentence of the Court can exceed 
one year; the Court can allow defendants additional 
challenges if the situation so warrants. While the 
right to peremptorily challenge is not a right guar- 
anteed by the Constitution, it is an important statutory 
right which helps to assure a defendant that his case 


will be heard by a fair, impartial jury. The Fifth 


Circuit Court of Appeals in United States v. Sams, 


470 ©. 24.751 (Sth Cir. 1972), stated that any system 


of empanelling jurors which denies the defendant 


a full, unrestricted use of the peremptory challenges 
to which he is entitled should be condemned. In the 
case cited, the Court reversed the conviction of the 
defendant because his counsel inadvertently waived 


challenges to which the defendant was entitled. 


It is important to note that in the 
present case the Court was aware from the outset of 
jury selection that two of the jurors who had been 
sworn would not be able to serve throughout the trial 
(Appendix 72 - 74). Accordingly, the defendants were 
deprived of the opportunity to properly use the 
peremptory challenges to which they were entitled. 

The reason why this is so becomes apparent on 
examination of the method by which defendants determine 


which jurors they will excuse peremptorily. 


In the case at bar, peremptory 


challenges were exercised in "rounds" after twelve 


veniremen were seated and questioned by the Court. 


Accordingly, the defendants, at all times, should have 
the opportunity to consider twelve potential jurors, and 
thereafter, make the determination as to which of the 
twelve potential jurors they will excuse peremptorily. 
However, the defendants were never afforded the 
opportunity to view the potential jury of twelve 

people prior to having to make the decision of which 
jurors were to be excused. [It was apparent to the 
Court that Mr. Mason and Mr. Garaner would be unable 

to serve throughout the entire trial. Consequently, 
the defendants were forced to make the decision on whom 
to excuse based upon a panel of only ten Jurors. The 


practical effect was that the actual selection of the 


jury was completed only after the two alternate jurors 


were seated. 


As this Court is well aware, the 
decision whether or not to excuse a juror is, from the 
defense's point of view, largely a matter of deter- 


mining what or who is the lesser evil. The defendants 


have a limited number of peremptory challenges which 
are used to eliminate those potential jurors whom 

the defendants feel would be most prejudicial to 

their cause; in short, the defendant should be afforded 
the opportunity of eliminating the "worst" ten jurors. 
In the case at bar, the defendants were denied this 
right because two of the jurors they had to consider 
should not have been called to sit on this case in 


the first instance. 


It is not the defendants' contention that 
the Court in the sole act of excusing the two jurors, 
abused its discretion to such an extent that reversal 


is required. The defendants' contention is that the 


Court committed error in initially allowing the two 


—— 


jurors to be sworn, and that this error was consumated,’ 
or compounded, when both jurors were excused. By 
excusing both jurors, the Court paved the way for 
Alternate Number Two, Mr. Fox, to participate in the 


deliberations and the verdict. 


At the time Mr. Fox was seated as potential 
Alternate Juror Number Two, the defendants had used all 
the peremptory challenges they were allowed. Despite 
the fact that Mr. For: was employed as an Internal 
Revenue Service Agent who dealt with intercepting and 
recoraing of taxpayers' conversations, the Court refused 


to excuse him for cause. 


Consideration should also be given to 
the manner in which Mr. Gardner was allowed to excuse 
himself from jury service. While the Court informed 
counsel and the defendants of the problems Mr. Gardner 
was facing, the Court ultimately left it completely up 
to the discretion of the juror as to whether or not he 
would return. In practical effect Mr. Gardner was 


allowed to excuse himself. 


United States v. Bailey, 468 F. 2a 652 


(5th Cir. 1972) sets forth the proposition that absent 


a clear.abuse of discretion the trial judge's action in 


disnissing a juror will not be disturbed on appeal. 


Although, taken alone, the excusing of the jurors 
in the instant case may not amount to an abuse of 
discretion, the series of rulings outlined above, taken 


in combination, requires reversal. 


In combining the trial Court's failure 
to excuse the jurors prior to their being sworn and 
the failure to excuse Alternate Juror Number Two for 
cause, reversible error was committed. The defendants 
were denied their rights to properly exercise the 
peremptory challenges they were given and they were 
then prejudiced by the seating of a juror who should 
have been excused for cause. Accordingly, where 
there is error committed in the replacing of jurors 
and the defendant thereby demonstrates that he has 


been prejudiced as a result, the conviction should 


be reversed. United States v. Ellenbogen, 365 ¥f. 2d 


92 (2nd Cir. 1966), Cert. Den. 386 U.S. 923 (1967). 


POINT III 


IT WAS ILLEGAL FOR THE 
DEFENDANT TO BE SENTENCED 
TO CONSECUTIVE SENTENCES 
UPON HIS CONVICTION OF 
VIOLATING 18 U.S.C. §1955 
AND U.S.C. §371. 


In Ianelli Vv. United States, 420 U.8.''770 


(1975), the Supreme Court considered the question of 
whether or not an individual can be convicted and 
thereafter sentenced separately for violations of 

18 U.S.C. §1955 and 18 U.S.C. §371. The court concluded 
that individuals can be convicted and sentenced for 


violations of both sections. 


Under any construction of the evidence, 
the gambling business in question consisted solely of 
the five indicted defendants. Accordingly, this court 
is urged to consider whether or not the rationale of 
the Supreme Court should be applied in those cases 
where the illegal gambling business consists of only 


five people. 


This appeal is not directed at the 
conviction for both conspiracy and the substantive 


crime, but rather the imposition of consecutive sentences 


> 


for both convictions (Footnote 18 of Ianelli, supra.). 


If the Court finds that consecutive sentences can be 
given in cases such as this, it will in effect be 
allowing the imposition in every case where 18 U.S.C. 
§1955 is violated greater punishment than is contemplated 


under that section, thus always putting defendants in 


jeopardy of being punished twice for the same act 


. 


If Congress had meant a violation of 18 
U.S.C. §1955 to carry a penalty of up to ten years in 
prison, Congress would have so indicated. Yet, if 
consecutive sentences can be imposed in cases such as 
case at bar, the practical effect is that every time 
there is a violation of 18 U.S.C. §1955, a sentence of 


up to ten years in prison can be imposed. 


It is possible to have a conspiracy 
yiolate 19 U.S.C. $1955 which contains less than five 
persons. That is two persons agree to operate a 
gambling business consisting of five or more people, 
and thereafter take steps to accomplish this conspiracy, 
a violation of 18 U.S.C. §371 is committed. But in 
such a situation there cannot be a violation of 
18 U.S.C. $1955 until at least three other persons 
become involved, and the question of susecutive 


sentences cannot arise until that time. 


The Court in United States v. Jeffers, 


532 F. 24 1101 (7th Cir. 1976), in speaking of the 


interpretation of Wharton's Rule by the Court in Ianelli, 


supra, stated at page 1109: 


"Thus, the focus to determine 
if two offenses are the same 
for double jeopardy purposes, 
at least in regard to complex 
statutory crimes, now appears 
to center on the Congressional 
intent with regard to such 
crimes," 


t is inconceivable tht Congress could 
have meant to impose a possible criminal sanction of 
ten years in prison for every violation of a statute 
where the maximum term of imprisonment is five years. 


Therefore, in order to carry out the Congressional intent, 


where the conspiracy involves the minimum number of 


persons needed to constitute a violation of the substantive 
offense, the imposition of consecutive sentences should 


not be permitted. 


POINT IV 


IT WAS REVERSIBLE AND PRE- 
JUDICIAL ERROR FOR THE TRIAL 
JUDGE NOT TO RECUSE HIMSELF 
FROM PRESIDING OVER APPEL- 
LANT'S TRIAL. 


Before the start of Appellant's trial, 
and during its pendency, defense counsel made contin- 
uous and ongoing motions asking the presiding judge, 
Honorable John T. Elfvin, to recuse himself from the 
case. Judge Elfvin took cognizance of defense counsel's 
motions and, on the merits, denied them. It is 
Appellant's contention that the trial court erred in 
denying these motions, and, because of the serious 
nature of his bias against Appellant, was a prejudicial 


influence on the trial. 


Pursuant to 28 U.S.C. §455 and Rule 52(b) 
of the Federal Rules of Criminal Procedure, the failure 
of the trial judge to recuse himself on motion, can be 
“KHlain error. « .. affecting substantial rights" and, 


as such, can form the basis of a reversal of the con- 


viction (Tomley v. United States, 250 F. 2d 549, Cert. 


Den. 356 U.S. ‘°928). 


It is Appellant's contention Judge 


Elfvin's tenure as United States Attorney (1972 - 


1974), and his involvement in the investigation of 


Appellant, made bias inevitable. 


Appellant's activities in the Buffalo 
area have been given much publicity in the last few 
years. He has been the center of a continuing in- 
vestigation by the Internal Revenue Service, United 
States Attorney, Federal Bureau of Investigation and 
the Federal Strike Force, since 1967, because of 
alleged gambling activities. In 1970 Appellant was 
indicted for alleged gambling activity (Indictment 
Number 1970-203). Thereafter, in 1971 Appellant was 
brought to trial by the United States Attorney's office. 
In 1972, the charges were dismissed for failure to 


prosecute. 


As the United States Attorney's office 
continued these investigations, and brought Appellant 
to trial, Buffalo area media reported the events 


extensively. Media and public pressure was put on the 


United States Attorney's office to put an end to this 


“organized crime" gambling activity. 


It is fair to state that this trial was 
the culmination of some ten years of investigation of 
the Appellant, an investigation which was pursued by 
the United States Attorney's office throughout Judge 
Elfvin's tenure as United States Attorney. It is sub- 
mitted that after having acted as prosecutor for a 
period of years in similar matters involving this 
defendant, the Court must be deemed to have been 
affected with substantial bias. In this context the 
Court is asked to consider, 28 U.S.C. §455, which pro- 
vides: 

"Any justice or judge of the 


United States shall disqualify 
himself in any case in which he 


has a substantial interest, 

has been of counsel, 1s or 

has been a material witness, 

or is so related to or con- 

nected with any party or his 

attorney as to render it 

improper, in his opinion, for 

him to sit on the trial, appeal 

or other proceeding therein." 

(Emphasis supplied) 

This section has been specifically inter- 
preted to include United States Attorneys. A United 
States Attorney is "of counsel" for the United States 
in all criminal cases, within the meaning of this 
section. United States v. Maher, 88 F. Supp. 1007 
(D. Maine N.D. 1950). Where a district court judge has 
been of counsel, recusal is mandatory, and prejudice 
is presumed. United States v. Amerine, 411 F. 2d 1130) 
(6th Cir. 1969). The salutory purpose of Section %35 
is to assure not only actual impartiality, but also the 


appearance of detached impartiality. Texaco, Inc. v. 


Chandler, 354 F. 2d 655, Cert. Den., 383 U.S. 936; 


School Dist of Philadelphia v. Harper & Row Publishers, 
267 F. Supp. 1001 (E.D., Pa, 1967). 


"Substantial interest", within the 
meaning of the section has been interpreted to include 
any interest a lawyer might have in pushing his case 
to a successful conclusion. Adams v. United States, 302 
F. 24 307, (Dist. Ct. 5th Cir. 1962). Such an interest 
can include personal connections with a case. Hobson v. 


Hansen, 265 F. Supp. 903 (Dist. Col. 1967). 


Clearly, under Section 455 and cases 
interpreting it, Judge Elfvin should have removed him- 
self from this case. He was involved in the ongoing 
investigation of Appellant for his many years as United 
States Attorney. He had personal ties with the federal 
investigators and Assistant United States Attorneys, 
who had investigated Appellant, and who were now pro- 
secuting him. Impartiality, actual and apparent, could 


only have been assured by Judge Elfvin's recusal. 


Finally, it is submitted that Judge 


Elfvin's bias and prejudice against Appellant was mani- 


fested in the extremely harsh sentence which he was 
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given. Although the position may be taken that con- 
secutive sentences are proper in this case, such a 

disposition verges upon a violation of the principle 
that a defendant should not be twice punished for the 


same conduct. 


A first offender, with no criminal record, 
and who was the subject of what can be considered an 
extremely favorable pre-sentence report, should not be 
sentenced to a five year term of imprisonment for a 
non-violent, victimless crime. It seems proper to 
conclude that Judge Elfvin sentenced Appellant based 


upon a pre-conceived notion about the man, a notion, 


which was the product of his many years of adversarial 


involvement with this defendant in matters closely 


related to the instant case. 


CONCLUSIONS 


The Judgement of Conviction should be 
reversed, the evidence suppressed, the sentence 


modified, and the Indictment dismissed. 


Respectfully submitted, 


Pe 


GEORGE P. DOYLE 
Attorney for Defendant 
Lombardo 


DOYLE & DENMAN 

10 Ellicott Square Building 
Buffalo, New York 14203 
Tel: (716) 856-3486 
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For the Western District of New York 


THE UNITED STATES OF AMERICA NOVEMBER L975 SESSION,, 
IMPANELED NOV. 18, 1975" 


“vse OR. 76-< g 


JOSEPH A. LOMBARDO - wn. 28 0.8.0..375 
DONALD A. DICARLO a/k/a "TONY" ") 38 94.6 .: 1955 
RICHARD KELS! is U.8.0. 2232 


iW (6 


JACK M. STLVERSTEIN st AN 
EDWARD A. ONCZARZAK a/k/a "O-Z" FILED: SA 
COUNT I 


The Grand Jury charges: 


That continuously throughout the period between 


es 


| septenber 1, 1975 and December 20, 1975, in the Western District 


sinner 


of New York and elsewhere, JOSEPH A. LOMBARDO, DONALD A. DiCARLO 
a/k/a "TONY", RICHARD KELSEY, JACK M. SILVERSTEIN and EDWARD A. 
OWCZARZAK a/k/a "O-Z", the defendants herein, and o hers, un- 
lawfully did knowingly conspire, conbine and agree together and 
with each cther to conduct, finance, manage, supervise, direct and 
own an illegal gambling business in the form of a sports book- 
making operation which violated the provisions of Article 225 

of the Penal Laws of the State of New York, all of which was in 


violation of Section 1955 of Title 18 of the United States Code; 


OVERT ACTS 


And, during the period aforesaid, the said defendants 
and co-conspirators committed, among others, the following overt 
acts in furtherance of the said conspiracy and in order to 
effectuate the object and purpose thereof, to wit: 

(1) On November 2, 1975, the defendant EDWARD A. OWCZARZAK 
a/k/a "O-Z", had a telephor.e conversation with the defendant RICHARD 
KELSEY over telephone number 716-633-2225, located at Apartment 6, 


291 Palmdale Drive, Amherst, New York, during which the defendant 


A A OES ONTENTS MNES AEE RA to A eK 
AAD IE RP ON tS AT 


KELSEY telephonically relayed sports line information t 


defendant EDWARD A. OWCZARZAK, 

(2) On November 7, 1975, the defendant JOSEPH A. 
had a telephone conversation with the defendant RICHARD KELSEY 
telephone number 716-633-2225, 10 
Drive, Amherst, New York, during which the defendant JOSEPH A. LOMBAF 
ned a conversation with the defendant RICHARD KELSEY about matter 
relating to the operation of the aforesai 

(3) On November 8, 1975, the defendant JOSEPH A. 
had a meeting with the defendant RICHARD KELSEY and with the 
defendant EDWARD A. OWCZARZAK, a/k/a "O-Z" in the parking lot 
in front of Ferrante's Restaurant, located at the 
and North Forest Roads, Amherst, New York? 

(4) On November 15, 1975, the defendant JACK M. SILVERSTEIN 
accepted an illegal bet on a football game over telephone 


716-633-2254, located at Apartment 6, 291 Palmdale Drive, 


(S) On December 3, 1975, the defendant DONALD A. DiCARLO, 
a/k/a "TONY" had a telephone conversation with the defendant 
RICHARD KELSEY over telephone number 71 -~633-2254, located at 
Apartment 6, 291 Palmdale Drive, Amherst, New York, during which 
the defendant DONALD A. DiCARLO, a/k/a "TONY" and the ant 
RICHARD KELSEY discussed matters relating to the operation of the 
aforesaid illegal gambling business; 

(6) % December 5, 1975, the defendant RICHARD KELSEY 
accepted illegal bets on sporting events over telephone nu: mber 


716-633-2225, located at Apartment 6, 291 Palméale Drive, Amherst, 


New York; 
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#1, Mr. Fox, and nevertheless I do know that | 
contentions were made by defense counsel aes 
his sitting, I remember particularly Mr, sig 
and I mentioned that. We lost one juror and 
have taken our initial Number One and put her | 
in place of Juror #7, Mr. Mason, who we knew 
at the outset was going on vacation beginning | 
on the 30th. So I would like to hear any | 
suggestions that any of you have to put to 

me, while I make up my mind on the situation. | 
Your Honor, I certainly would not oppose 
excusing Alternate #1 if it cane down, I 


don't know what course others would take, but | 


I would rather go with eleven people on the 


jury then have him in, 
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I didn't say I was enormously concerned with 
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I asked for extra challenges, 1 challenged 
for cause, and I can only at this time parrot 
Mr. Ne“oyer's concern expressed when we 


excused Alternate #1 some time ago, that the 
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other alternate who indicated that he could 
not be fair in sitting on a case involving 

the IRS because of the nature of his personal | 
feelings about it, and his feelings about tax | 
fraud cases, et cetera. All of that just 
signals to me that Alternate #1 is a disaster | 
sitting. If he is into a time press getting 
into some school that is going to further his | 


career with the United States Government, I 
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can't help but question his ability to at that 
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point impartially judge and determine with 
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that kind of deadline on him. I am enormously 
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concerned about Nusw.ber One, I would rather 
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All right, let's not go over it. Do you have) 
anything from that point? 

No, sir. 

All right. Mr. NeMoyer, you have already 
expressed your view. Mr. Naples, while Mr. 
Boreanaz is consulting? 

Your Honor, as we do, the only choice to go 


with twelve, is to use the alternate that is 
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left, I would much prefer to go with eleven. 
COURT s Mr. Boreanaz? 
EOCREANAZ Judge, I can't add much, except to say that 


after consultation with my client, I would 


eppose the excusal of either juror. 

Mr. Endler? 

Your Honor, as far as going with a jury of 
eleven or anything less than twelve, I am not 
authorized to make any representation as to 
that to you. I am wondering, your Honor, sf 
there is anv alternative, Mr. Boreanaz has a 
potential problem. I wonder if we might not 
consicer som2how not going Tuesday morning, 


ana Mr. Gardner would be able to fulfill his 


oblication. If we were a 1ittle more flexibid 


in the trial demands we were making maybe we 


could oo with the original twelve. I don't 


know what Mr. Gardner's situation is. 

THE CCURT: The only availability I wovld think would be 
to not do anything on Tuesday morning and to 
get into the afternoon, which means we would 
have to be really summing up and charging on 


that day, which would certainly carry them 


into six thirty or seven o'clock by the time 


they had received the Court's instructions. 
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They could, of course, have what necessarily 
would be only preliminary deliberations on 
that evening and couse back on Wednesday morning 
and do what they can during the day on 
Wednesday. Of course, pieced in with that 
might be doing what I indicated I Gid not wan 
to co, and what I think the Government would 
oppose, and that would be splitting up the 
summations and having the Government get into 
its summation today, and having a hiatus 
between the Government's summation-and the 
defense counsel's swanations and whatever 
rebuttal the Government has, and the charge, 
which would get it into the jury a lot faster 
on Tuesaday. Do you have a position on that, 
Mr. Endler? 

Frankly, your Honor, ny obvious objection 
woule be splitting it up. My other objection 
would be, frankly, I am not prepared at the 
present time to close, I am not prepared to 
give my closing. I am wondering, your Honor, 
if at this time -- I know the Court has other 
pressing derands next week of its own, which 
of necessity might curtail the jury selection 


to a point where they have not fulfilled them 
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Whether we have an alternative -- I know 

I at least don't want to do it -- there is 
an alternative in adjourning for a week and 
maybe aleviating all problems that way, and 


not holding anyone late, and having no proble 


| 
| 

as far as any possible curtailment of acre ac: 
| 


tions, and having the closings, charge and 
Geliberations the week after. It is just 
another alternative that possibly could be 
used to preserve our twelve. 


Are you still on, as far as the current 


situation, Mr. Boreanaz? You are still on in 
Rochester, Mr. Boreanaz, you personally? 
BOREANAZ: I have made arrancements to have someone else. 
I can change those back again. I have made | 
} 
arrangezents. 
You probably would like to be there on that 


motion? 


BCREANAZ s I would, I have made arrangements to have 
someone else appear for me. 
As an alternative to Alternate #1, I accept 
any sucgestion, even of the prosecutor, Up 
to and including the last, but certainly the 
week, no problem with that. 


NE MOYER: I have no objection to what Mr. Endler proposes. 
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All right, get the jury up, I will stew on it 


(Thereupon the jury entered the courtroom at 


1:30 P.M.) 


WZlRBLRIA SM Le HOLME S, called as a witness on 
shalf of the Governrent, and having been previously duly 


sworn, resumed and testified further as follows: 
CRCSS EXAMINATION BY MR. DOYLE (Cont'd.)s 
That is the material besically -- it might be in a differ 


order -- that you tucned over to us before the luncheon 


break? 


Q. I just want to make sure I have given you everything back, 


Yes, sir, it appears to be all here. 


that you listened to, is there anything else that you use 
to arrive at some of the opinions that you have given 
here over the last day or s0? 

No, sir. 

So that we get things in proper perspective, I think you 
have certainly told us, sir, and made it clear that you 
played no part in this investigation, isn't that right? 


That is correct. 
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Ozzy. Mr. Holmes, aside from those totes and the 
cripts, et cetera, and the tapes you have told us 


1602 , 
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keep things out and cross examining and going 
into details, which are necessary to the case, 


and each lawyer is doing his best possible joy that 


he can for his respective client. As a result, 


we have ccme to this point where a week later we 
have ended the Government's case. I have been 
assured by attorneys for the defendants that 
while most of them have some evidence, I thin 
maybe each has some evidence at this point, 


they are not bound by what is said, of course 


that there will be a brief amount of evidence 


’ 
but each at th. point gives me some teateatic 


put in on behalf of each, the totality of 
which should not be more than a half day, but 
then again you never know. Now, I have not 


polled the jury to find out what the individua 


jurors availability end situations are, wee 


the attorneys know this, of course, I have 


become aware of certain problems that Mr. 
Gardner has, Juror #1, on the morning of 
Tuesday the 7th, and have become aware of 
certain problems that Alternate #1, Mr. Fox, 
has on that day and the following day, but 
these do not, he tells me, become insurmountable 


until he reaches the fourth day of next week, 
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namely, the 9th. There is a possibility perhaps 


of having a week's adjournment in this case, | 


but I decided that that is not a healthy | 


situation in a case of this complexity and 
magnitude. It is going to be difficult even 
with the capsble summations of attorneys to 
get all of this pulled together in your mind 
so that you, pursuant to my instructions, can 
properly deliberate. If we let a week go by, 
a week plus two weekends, it would have to of 
until the 14th, and that would impossible, 
in my mind. So I have decided that while we 
must close off now, that we will do so only 
until nine o'clock on Tuesday morning, the 
7th. Coma in at that time. Mr. Gardner, if 
your sitvation changes, fine, I will be de- 
lighted to see vou here. If you find that 
you are in exactly the same situation that yo 
have elaborated to me, and it is unchanged, 
then I will recognize that you cannot be here 
Mr. Fox, in spite of what you teld me, you 
will be here that morning, and if Mr. Gardner 
is not here, I am going to have to put you 

in his place in the box. I will expect each 


of the other jurors here at that time, at ni 
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and it shevld be that we would complete the 
evidence on that morning, and then in the 
afternoon proceed to the summations of counse 
and to my instructions, which unfcrtunately 


all of this I know is going to take us to 


probably somewhere in the area of five thirty 
to six thirty at nicht on Tuescay, and at 
that time the case could be handed to you and,| 
subject to your own Gecision on it, you would 
then be holding as a group, with someone 


selected tc speak for you, subject to your 


own @ecision, and it would be ny suggestion 
without going to dinner that 


evening set into some preliminary Geliberations 


on the case. That is my own thinking, but, 


acain, you are the ones that are going to 
decide both the case and your determination. 
My only expectency is that this case cannot 
fully determined and resolved by you in one 
evening's sitting starting that late, so that 
at some appropriate time, again subject to 
what you tell me, we would disband for the 
evening and come back on the next morning, an 
Wednesday, this would be the 8th, when you 


would continue your deliberations and hopefully 
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COURT s Bll right. 

NE MOYER: Thank you. 

COURT : Bring < jury. 
After resting, could we deem it es though the 
motions were all renewed so as to save tine, 
and I agsune ¢t! ; sane? 


CouLeT: Yes, they world. 


vou are now seated as Juror #1. We have 
bzen occupied with various matters this 
thines cencerned the 


¥ 


certain additicna 


have received Exhibits 133 throuch 138. x 
have received one item of what was Exhibit 
141, and this one item comprises one 141 in 
its totality. I have received 218, and I 


have received a portion of what originally 
Pp S 


had offered that, there were three plastic 
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had been marked as 142. The Government 9: 


The Buffalo office. 

In that same period, sir, did you have occasion to be 
involved in the investigation of an illegal gambling 
business? 

Yes, sir. 


Bna@ sir, are you familiar with the term “case agent"? 


purpose of this investigation were 


you what is known as the case agent? 
Yes, sir. 
Rnd were there other perscennel in the FBI, other agents, 
working under your direction in this case? 
That is correct. 
ir, Curing this case, among other ceses, did you have 
occasion to conduct physical surveillance? 
Yes, sir, I did. 
Can you tell us, sir, if you can recollect when was the 
first occasion with regard to this case? 
I can't be sure, brt I believe October 15, 1975. 
On October 15th can you tell us what you had occasion to 


physically surveil, what you cbserved? 


Yes, sir. I observed Edward Owezarzak meet with Richard 
Kelsey in the parking lot of the Como Perk Mall. The two 
Grove their respective vehicles, Eéward Owczarzak in an 


Oldsmobile convertible, license plate 432-EUD, Grove this 
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vehicle over, stopped in the immediate vicinity of Richar 
iizlsey, who was Criving a blue Chevrolet, license 122-2VI 
They paused for several moments, and I observed something 
being pas ed between the two vehicles. Shortly after tha 
both vehicles left the mall area, proceeding north on 

Union Road. I continved the surveillance of Edward Owcezayzak, 


who trevelled. by way of the New York State Thruway, Mille 


port Highway, into the vicinity of the Amherst Manor Apart- 


1525 Millersport Highway. 
Sir, prior to seeing Fr. Quczarzak at the Como Mall, hed 
tra Carlier in that day somewhere else? 


iv, not myself personally. 


the jir. Ovczarznk that you observed on Octobar 


courtroom toéay, sir? 


If he is, could you point him out? 
The gentleman that just stood up. 
ENDLEZ. $ tet the record reflect that the witness has 
identified the defendant, Mr. Owczarzak. 
r MR, ENDLER? 
The Mir. Kelsey that you observed on October 15th, is he 
in the courtroom today, sir? 
Yes, sir. 
And if he is, could you point him out? 


The gentleman that just stood up. 
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FEDERAL BUREAU OF INVESTIGATION 
, Dete of transcription _10/17 /7 $ soit 


Physical Surveillance of ED'ARD A. Ob ICZARZAK _ 
76 Williamstowne Court liorth Rater 
Cheektowaga, New York 

October 15, 1975 


Surveillance instituted in the vicinity of 
captioned address. A black convertible top 
over gold Oldsmobile Cutlass bearing lew York 
State License (NYSL) 432 EUD is observed parked 
in the vicinity of captioned address. 


A white male believed to be ED‘WARD A. OWCZARZAK 
exits 76 Williamstowne Court iliorth, enters above- 
described vehicle and deperts the area. 


<o enter 
noveeters and Union 
cinity of the m¢ 
“he Griver ; 


Apove vehicle i 
parking lot, Con 
This venicle sto 
Kelley Departmen 
to roll dewn the wi w. RSCHARD 
a blue Chevrolet Chevelle pearing 
is observed to drive alcenzsic r 
Cutlass. KELSEY rolls ccwn 
and stops his vehicle so ‘nat potn a 
each other. The above two indivicua 
ge in conversation. KELSEY is 
from his vehicle and taking 
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KELSEY, in the above blue Chevelle, 
Como Mell, proceeding nortn on Union 
subject then exits the mall areé, proc 
on Union Road. 


b 


The subject is observed 

Millersport Highway 

Millersport and ilaple Koad. 

the entryway of the Amherst iy 

1525 Millerspert Hig ghway » AMN 

subject proceeds in his venhic treme 


<ciettaaaaiitatiatatt LCA TT 


} 


rvtewed on __LO/15/ 75. Buffalo, ile rw ¢ Buffalo eh 


SAs JOHN C. POERS Gea) ott = 
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document conteins neither recommendations nor conclusions of the FBI. It is the property of the FBI and is loened to your egency; 


ind in content s-e not to be distributed outside your agency. . as 


BU 182-791 


Paks Pi as end of the complex 
ont.) Aillersport Highway and 


llersport 
ito a dcrivewas into 
Audobon Anhe Recreation cente 1615 
Highway, Amhe: st, w York Subject proceecs 
around a circular ¢ iveway, then xits the drivewa) 
onto Millersport Hig! 


Subject then returns the Amherst 
complex and parks 5s vehicle ben.nd 
apartment buildin _the north of 


Surveillance disconti ed io further 
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Buffalo, N.Y. ELFVIN, J. October 18, 1976 


Cr. 76-3 JOSEPH A, LOMBARDO 


APPEARANCES: RICHARD J, ARCARA, ESQ., 
United States Attorney, by 
” RICHARD ENDLER, ESQ., 
F j [ E - Department of Justice, 
Bes ‘™, [| Appearing on behalf of the Government, 
“¢ NOVI 1976-4]! : 
” ‘ GEORGE P. DOYLE, ESQ., 
Appearing on behalf of the Defendant. 


Sor sentence, Criminal 76-3, United 
States versus Joseph Lombardo, 
| THE COURT: Mr. Doyle, you have had an opportunit 
to read the presentence report? 


| MR, DOYLE: Yes, your Honor, 


| THE COURT: And is there anything of any material 


conflict or departure from the truth therein? 
| MR. DOYLE: Well, your Honor, not on the probatio 
report. I would say the only point we woul 
take issue with are with respect to some 
comments made by the now divorced wife of 
Mr. Lombardo which I think -- 
THE COURT: Well, they get no particular mileage 
‘ with me. 
Fine,: your Honor. I note the only 


item that the Probation Department had an 
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| THE COURT: 


DEFENDANT: 


| THE COURT: 
| MR. DOYLE: 


| THE COURT: 


MR. DOYLE: 


opportunity to check with respect to those 
allegations, they were able to put the lie 
to her by their own investigetion,. ith 
respect to the document just shown to me 
by Mr. Endler, with respect to some of his 
construction of the evidence, et cetera, 
and some of the guesswork and surmise in 
there, particularly with respect to Mr. 
Owczarzak, obviously we take issue with 
those, and I think “he Court has heard 
all of the evidence that was properly adduced 
at this trial and can easily separate the 
wheat from the chaff in that regard. 

Do you have anything you want to say 
on your own behalf; Mr. Lombardo? 

No, your Honor. 

Do you have something further, Mr. 


Doyle? 


I did, your Honor, but I certainly would 


defer to Mr. Endler, 

No, no. 

Respectfully, your Honor, I want to 
be brief, as the Court is aware, we have 
submitted basically a brochure in that hope 


that -- 
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I have read it. 
Fine, If the Court would have an 


opportunity to look through that brochure, 


and while I think -- 


I read every letter in there. 


Fine. Thank you, your Honor. Additilon-_ 
ally, © thins the’ factual matter ‘that on 
set. forth in the narrative portion at the 
beginning was pretty much one hundred percent 
in line with what the Probation Department 
hed to say about it. I know that all of 
the matters are before the Court To star 
out, briefly, on the gadeenue; by stating 
clearly to the Court that certainly, as x 
officer of this court, and as an seuues: 
I recognize that when Congress speaks in a 
specific area that obviously it binds us, 
it binds the Court, it binds all of the 
practitioners before the Court. I hea 
the legislation was passed, your iouer, at 
« time when perhaps there was some emotion 
stress, some emotional strain that was on . 


Congress, I think perhaps even that the 
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presumption that in some way legitimatizes 


that particular piece of legislation perhaps 
may well have been given some substantial 
challenge by the proof produced at this 
particular trial. I think, your Honor, in 
short, we certainly saw no vast interstate 
operation, which was certainly the directi n 
of the Congress when they passed Section 
50666e MRtAOUR, Chie we beat) netwdede 
standing the substantial amount of monies 
that were bet on both sides, I think this 
was by any standard not the type of inter- 
state operation that has so frequently 
concerned the federal government. I think 
also, your Honor, that notwithstanding som 
opinion testimony as to such people as 
Breeze, that he might have ipeiieuatine, 
‘notwithstanding his denial on the conan, 


somehow have been deemed to be part of it. 


From all of the proof adduced at the trials 


we were clearly talking about either a fou 


least exactly on the margin, as far as the oss 
federal violation is concerned and, in fac 


your Honor, which I think was probably a 
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source of reaffirmation for all wei” bg 
and judges to note, the trial jury came back 
in after a night’ s deliberation and asked for 
December the 3rd to be read back, and that 

was the one day, and the one day. only, I thin 
from a reading of those transcripts, your 
Honor, under any fair standard, that there 


was any indication that this fifth man was 


indications, that he was betting differently, 
that he was making his own line, that he was 
accepting hockey wagers whereas nobody else 
would, would seem es have taken this entire 


operation out of the federal ambit, but that 


in fact placing some bets. Ali of the other 


one December 3rd date that the jury very quickly 
and very accurately zeroed in on was obviousl 
determinative, it was the only testimony they 
wanted read back. 1 merely wanted to point 

out, not in any way to suggest that because 

it was so close, therefore it should in any 

way be forgiven, it is against the law, and 

we all have to honor that, but at best it was 

a marginal operation. I wish to point out 

also, your Honor, that even from the bettors 


that were here, the community's common feelin 
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against gambling, perhaps historical feeling 
against gambling, has been that it somehow 

preys on the weak, and that is why it tea 
proper area for governmental concern. Certainly, 
the testimony that was adduced at, this trial 

was almost a who's’ who ts people out in 
Amherst. The people that were called as the 
bettors were presidents and executive vice. 
presidents of a very substantial corporations, _ 
and many of them admitted that the money they 
bet on a weekly basis was, in effect, gechat 
money, they bet it ‘solely for the purpose of 
enhancing their entosmant of watching the 


games on television, and I think at least 


a couple of the bettors I talked about, becaulse 


I think we all have a feeling that gambling 
can turn nasty or can get bad, any of these 
bettors that we talked about said this cine 
occurred, if there was any time needed there 
was no hint of violence, something they ente 
into freely and voluntarily: I say all of t 
not to in any way suggest to this Court that 
it should reject the mandate of Congress in 
this case and say, ‘Although we perhaps agre 


that apparently nobody was harmed, there was 
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no hint of any sort of loan sharking or uae ng 
that we would commonly think might be connect d 
with this, and therefore activity along this 


line is justified somehow.'. I am not saying 


that, your. Honor. I am not asking you to 


accept that position. 1 am asking you, how- 
ever, to consider those factors in mitigation) 
of sentence. Mr. Lombardo stands before you, 
obviously convicted by a jury of his peers. 

He stands ready to accept that judgment and 

the judgment of the Court. He asks only tha 
you consider, and he has mentioned this to 

me, that during the course of this trial it 

has become apparent to him that he could not 
‘continue to expose his family and the children, 
which I think the Court has learned of durin 
the course of these two probation reports, 

from our office and one from the Probation 
Department, he cankt continue to expose his 
family to that type of life. He nskunnt me oa 
today as he stands here that he has no part 

of any operation and intends to have no part |." 
in it. This trial has made that perfectly 


clear to him, he cannot continue to expose 


his family to obviously the sanctions of 
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|THE COURT: 


MR. DOYLE: 


THE COURT: 


8 4-95 
society for this type of activity. I do ook 
your Honor int passing sentence that you take 
into consideration respectfully the fact that 
the man has never been convicted of a crime 
prior to today. 

I am aware atcenies 

He has an absolutely clean recount in tha 
regard. I also ask your Honor, and I under- 
stand with respect to some of the other defen 
ants it was somewhat different, Mr.. Lombardo, 
and I think it has been verified by the Proba 
Department, has sought legal and proper emplo 
ment in at least two separate activities, and 
part time in a third, that he is working acti 
at them, that he is valued by his employers 
in that regard, is working hard, he is poe 
ing to keep his family together, and I think 
the Court is aware of the tragedies that have 
existed in that regard. It is with bringing 
to the Court the attention of those circum- | 


stances, Mr. Lombardo stands here ready for 


your sentence, your Honor, and asks the Court Le 


show whatever leniency and justice it can fin ps 


in its heart. 


Mr. Lombardo, is there anything you want | 3}; 
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to say on your own behaif? 

DEFENDANT: | No, he has said evérything, your Honor. 

THE COURT: Mr. Endler? 

MR. ENDLER: Yes, pone Honor. Your Honor, in our 
presentence report to this Court, the Govern- 
ment made a recommendation as to each of the 
three counts on which Mr. Lombardo is convict 


that he be sentenced to the maximum allowable| 


and that such sentences run consecutively. 


I say this, your Honor, for all the reasons 
noted in the presentence report in addition, 
your Honor. I believe Mr. Doyle has noted 
correctly that Congress passed Section 1955, 
and it was aimed against the large scale 
gambling operation, as opposed to some lone 
individual on the street corner. I believe, 
your Benes that the evidence we all heard 
shows une is exactly what we have, a Nera 


scale gambling operation, various locations, 


action on at least two of the eccuataus when 
there were electronic surveillances going. 

In addition, your Honor, although there have 
been no convictions, this is not Mr. Lombard 


first brush with the federal and state ganbli 1B 


3 raid 
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laws or his first appearance before a judge. 
Some four years ago he appeared in federal 
court on similar charges, your Honor. That 
case ended in a hung jury, and it was subsequ 
ly dismissed for the Government's, failure to 
afford a speedy retrial. “[ don't believe, up 
information and belief, I don't believe, your 
Honor, this defendant's appearance in this co 
for the four: ee August and Septemb 
has taught him a lesson, your Honor. Your 
Honor, he made the statement through counsel 
that this conviction -- this case -- he is 
now going to lead an honest life and take up 
legitimate business enterprises. As of 
September, your Honor, while we were holding 
trial in this courtroom, at Number 688-8872 
and 688-2267, this defendant was accepting -| 


wagers during this trial. The act of contri 


that he has given here today by saying i a yom 


given it up, as your Honor noted a few minut 


ago, is very easy when a person appears befo 


a judge after conviction. Your Honor, these| "” 


legitimate businesses that are noted in the 
presentence report, where he claims four to 


five thousand dollars worth of income, are a 
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far cry from the $100,000 that the FBI found 
in 1970, that an additional $75,000, accordin 
to his wife, and 1 have not talked to her, I 
don't know how valid her statements are, was 
in Rochester, and the additional amount, whic 


we will never know, that the FBI missed on 


December 22nd at the Marine Midland Bank, and] 


the additional fact, your Honor, that on his 
income tax return there is some five or six 
thousand dollars reported as income. Your 
Honor, for all of these reasons, and all of ¢ 
reasons set forth in the Government's recomme 
ation and presentence report, the Government 
recommends that this defendant be sentenced t 
the maximum allowable. It would also ask you 


Honor that because of the information supplie 


that he is:noti:giving up his illegal activiti 


that possibly within the last month he has 
continued to take bets illegally, that he be 
remanded to the custody of the Attorney Gene 


if your Honor sees fit to give a sentence of 


a period of incarceration, and that he is a 


danger to the community, your Honor, and that|_ .- 


he cannot lead a law abiding life in the 


community of Buffalo. Thank you very much, 
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| DEFENDANT: 


MR. DOYLE: 


Excuse me, your Honor. Obviously, 
with respect to allegations, and particularly! 
these allegations that, needless to say, sir, 
the first I have heard of them was in the las 
five minutes, they are denied vigorously, and 
I would be happy to eee ee Lombardo do that 
personally. I wish you would, Mr. Lombardo. 

I strongly deny any allegations that IL‘ 
doing anything illegal now, your Honor, anyt 
at all. I am fully uate of the wcetuishimes 
of this charge. I won't put my wife and 
children through any more of this. Mz. Endler 
is deadly wrong about it. I don't know what 
he is talking about. 

I think it is also, your Honor, I am 
sure, words that are chosen very carefully 


when a representative of the Justice Department : 


says “possibly within the last month there h s | 


‘ heen some activity,” I am sure "if Chere wee 


any, I feel certain if there was any informa 
along that line that that would be brought 
out properly if he were engaging in such 
activity, certainly criminal charges would 
lie. If they could have come up with any 


information indicating this type of activit 
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A100: 
was continuing, what could be greater support 


for their position asking for absolute naniunb 
punishment for a first time offender than to 
bring those anaeeee and come forward with 
proof on those charges.. This they have not 
done. This, I submit to the Court, they. have 
not done because they cannot do it because it 
is non existing, and I can only add to Mr. 
Lombardo's firsthand denial of it what I 
consider would be a denial of logic. I resen 
it, and I particularly resent innuendo, and 

I think their recommendation and report was 
filled with it, including the comments on 

Mr. Owezarzak, and I ask the Court respectful 
not to give much weight to that type of argu- 
mentation that is, respectfully, on surmise 


and guesswork. As far as referring to prior 


troubles with the law, your Honor, if our a) 


of justice means anything, then acquittals an 
dismissals must not be taken as an indication 
of a violation of the principle that we tell 
every juror, the man is presumed innocent until 
proven guilty. The fact of the matter is tha 
this man hasn't been convicted of a crime in 


his entire life, and he is now forty years oO 
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| THE COURT: 


age, this is his first offense. 

Well, I am very aware of our system of 
law, and I do not condemn Mr. Lombardo for 
anything of which he hasn't been convicted, 
whether it be something where charges have 
been laid or where charges have’ not been laid 
I pay no attention at all to any earlier time 
when he may have been before the court on 
charges where there has not been a conviction 
and there has not been, nor anything that 
may be newly arisen, even if there be substance 
to it. I pay attention only to that of which jhe 
was found guilty here in federal court following 
the charges laid by a grand jury, and also I 


am very aware of the philosophy and purpose 


| 
| 


behind Section 1955, and I know that a lot 

of the thinking of Congress in enacting that 
section was to reach what has been called 
loosely or otherwise organized crime, thus th 
criterion that there. be at least five individuals 
involved in the ownership, control, managemen 

et cetera, of a gambling operation, and the 
requirement of duration or daily amount. 

of course, Congress didn't write into Section 


1955 that as any one of the elements, it didn't 
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say that in order to convict under 1955 you 
have to find that Mafia or organized crime or 
something that interrelates through the whole 
United States, and pasically have laid it out 
just in the essentials that we tried -the case 
on, and these were satisfactory to the jury. 
Now, I do have in mind, however, that the pro 
very adequately showed throughout the trial 
that Mr. Lombardo ie the person who was real 
mainly operating this. I recognize that it w 
very close to the line, 4s far as the number 
participants, and I know that the defense ver 
logically and ably was pitched along that lin 
to show that too few people were involved in 
this admitted gambling operation to bring it 
within the purview of 19556 Nevertheless, th 
jury has found to the contrary. These lette 
that I have, and they are impressive letters, 


some from people known to me, good standing 


the community, and they are impressive, and 


I have given them close attention and great 
weight, but a lot of what they come down to 
is the same thing we had shown through the 


trial from some of the witnesses, the bettin 


<hsss 4 wt 


cad 


witnesses, who said that Mr. Lombardo was & 


~~ 


te ~ 9 
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"good bookie", one who could be trusted, one 

who carried out his business in a proper fashjon 
and without ripoffs or running out of town or 
anything like that, and these character refer 
ences are all along that same line, that Mr. 
Lombardo is someone who in whatever he is doing 
can be trusted, and is personable -- it doesn/t 


say whether you are a good golfer or not, I 


know I'm not -- but this type of operation 


also calls for -- almost always calls for 2 
head man, it calls Zor a funding, someone has 
got to have some cash around if someone is 
going to follow through on payirg off, there 
has to be a resevoir of cash funds, and from 
what I could see of the testimony that came 
before me, it wasn't Mr. Silverstein or Mr. 
Kelsey or Mr. Owczarzak certainly who Lad tha 
cash. and I would bave co have a little bit o 
doubt as to the amount of cash that Mr. DiGae °° 
had, and, as a consequence, -I have to believe 
from everything that I have seen in the case 
that really it was your business, you were th 
one who was calling the shots, you were the 
one who had the cash, you were the one that 


kept it going and made the decisions and was 
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the organizer, and, consequently, as long as 
Congress has left out of 1955 any requirement 
of any showing that we see something extra or 
sinister lurking in the background, I have to] 
go along with Congress in deciding that when 7 
the elements cue are ie maven oe 1955 have 
been shown to the satisfaction of the tee 
that we look at what Hiebics said Hicks ns 


the punishment. The courts have also said, 


and someone approaching it initially might 


come to a different conclusion, but obviously] — 


with the declaration of the Suprewe Court of 
the United States, they have indicated that a 
conspiracy to accomplish the crime that is se 
forth in 1955 is a completely separate and 

Sea cases punishable crime from 1955 itself. 
As I say, someone might reach a different con 


clusion if he were approaching it de novo, bu 


the Supreme Court has said they are completel ee 


separate, ,supportably separate, and I have 
that in mind. Then, of course, there was the 
crime, the lesser crime, so to ees) as set 
forth in Count 3, where it was alleged and 

proved to the satisfaction of the jury that 


you had violated that particular section 


by 


3 
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warrant, search warrant, for their seizure. 

Again, we have the three separate situations. 
You know at ar point, of course, that I hav 
handed out sentences to the other four indiv- 
iduals who were found guilty by gis jury, and 
some of those have received periods of incar- 


ceration.: I notice they have filed notices o : 


appeal and it will be left to the determinati 


of a higher court as to whether or not the 
convictions are valid, but hearking back to 
what I said before, that I can see from the 
evidence, -looking at just this crime alone -- 
these crimes alone -- and not worrying about 
past or not worrying about the allegations 
that Mr. Endler has put in the picture now, 

I have to view you as one who must reap the 


heavier sentence, the greater punishment on 


this crime, than the others with whom you were| 


4 


involved. So on that basis, I sentence you” on 


under Count 3 of the indictment to a period 
of one year in the custody of the Attorney 


General; and on Count 1 of the indictment, Il 


sentence you to a period of two years in the [°) 7" 


custody of the Attorney General, that term of| 
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of tavascureston to be served consecutively t 
the term I have imposed on Count 3; and on 

Count 2, I impose a term of two years in the 
custody of the Attorney General, those two years 


to be served consecutively to those I have 


imposed under Count is and in addition to the 


two years in the custody of the Attorney 
General under Count 2, I sentence you to a 
further period of two years of probation and 
I fine you $20,000, the payment of which shal 
be made a condition of the period of probatio 
to which I have sentenced you under Count 2. 

Your Honor, I have two sets of papers. 

I wonder if I might address the Court on them 
Handing up to the clerk an original and xrwo 
copies of the notice of appeal, which I ask 
that the Court instruct be filed. 

All right, they will be filed. 

There is also a fee for filing. 

Your Honor, I also seiieon notice of 
motion for bail pending appeal, and I am read 
to argue that sow. I‘also have a bond here, 
‘ie Honor. Obviously, it will have to be 
redrafted. So I am questioning if we could 


argue it now or if we could have a stay cf 
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execution for forty-eight hours, I could 
make up the papers that I would submit on the 
notice of motion for the bail. 

| THE COURT: Do you want to argue now? 


MR. ENDLER: Your Honor, I have just read the papers. 


I would say I would be prepared now if Mr. 


Doyle is prepared. 

| MR. DOYLE: Fine. Your Honor, I point out that 
Mr. Lombardo simply -- first of all, the othe 
four defendants are released on bail; that 1 
think any fair appraisal of the probation 
report indicates that Mr. Lombardo has sub- 
stantially greater ties to this community by 
way of family, children, et cetera, than any 
of the other four. I also point out to the 
Court that Mr. Lombardo is a lifelong residen 
of the. area, he is employed regularly in at 
least two jobs and, as I say, has a third on 
a part time basis, that he has always been 
amenable to the process of this court. Knowi 
I think with virtual certainty the feeling of 
the Government with respect to this sentencin 
and even after learning of the obvious incar- 
ceration that took place with respect to the | 


other people, he obviously still is here in 
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“would recommend some sort of cash bond, perhaps 
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court, has always been in court, his wife is 
here, they have purchased a home. I think t 
likelihood of him fleeing under all the cir- 
cumstances is virtually non existent. I might 


point out that the total sentencé of the Court 


obviously is what his exposure would have bee 


to on one count. He was fully aware of that 
at the time that he walked in. I would ask 
that he be released on bail, whatever the Court 
wishes to set, he can do it by way of recog- 
nizance or a bail bond. 

Mr. Endler? 

Your Honor, I would only note that I 
can't dispute crane Mr. Lonbardo has shown: up 
on every appearance during these proceedings. 
I would ask, in view of the Court's sentencing, 
and what Mr. Doyle said before about this being 
a first conviction, and knowing that he now 
faces time in custody, that some sort of bai 
be imposed. At the vaueuer time he is out o 


a personal recognizance bond. The Governmen 


in the amount of $25,000 for security be posted 
while the appeal is pending. That would be our 


recommendation to the Court, in view of the 
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serious consequences he now is faced with and 
never faced before in his life. 
Your Honor, again with respect to the 


certainty of the sentencing, I can personally 


attest to the fact that was known before we 


showed up today, not obviously by virtue of 


any complete ability to predict what you were 
going to do, but obviously the proof was that 
he was the leader of this, and we knew the 
sentence would fall more sackets + ta him. As 
I say, the total sentence is what he could ha 
gotten on one count, We are ready, your Hono 
to post whatever the Court asks. We have Mr. 
Bonfante standing by. I notice that the bail 
for the other defendants was in the buena re) 
$2500, and we are certainly ready to post 
that. I would ask the Court to consider tha 
in lieu of the recognizance bond that always 
guaranteed his appearance prior to now. 

I will fix cash bail in the amount of 
$10,000, and can that be posted tomorrow? I 
would allow him to have until tomorrow to 
post it and not be incarcerated in the meantime. 

Fine, your Honor. I will make every 


attempt to raise that amount by tomorrow. 


H. T. Noel & E. F. hKnisley 
OFFICIAL REPORTERS, VU. &. DISTRICT COURT 
WESTERN DISTRICT OF NEW YORK 


| MR. ENDLER: Thank you, your Honor. 


| hereby certify that this record Is 2 
trua and: accurate tr2rscript from my 


nrosegaiiys. 


sianogrerBissahey iS f 
LI) ~S 


mo OPI Router 
U. istrict Court 


H. T. Noel & E. F. Rnisley 
OFFICIAL REPORTERS. U. S. DISTRICT COURT 
WESTERN DISTRICT OF NEW YORK 


DOYLE & DENMAN 
ATTORNKYS AT LAW 


UNITED STATES COURT OF APPEALS 
SECOND CIRCUIT 


THE UNITED STATES OF AMERICA, 
Plaintiff-Appellee 
against AFFIDAVIT OF 
SERVICE 
JOSEPH A. LOMBARDO, 


Defendant-Appellant 


STATE OF NEW YORK) 
COUNTY OF ERIE ) ss 
CITY OF ERIE ) 


CONSTANCE L. OHLHUES, being duly sworn, deposes and says, 
that deponent is not a party to the action, is over 18 years of 
age and resides at 1240 Delaware Avenue, Buffalo, New York. 

That on the 13th day of April, 1977, deponent served the within 
brief on appeal upon Howard Weintraub, Esq., Attorney for the 
United States cf America in this action, at P. O. Box 899, 

Ben Franklin Station, Washington, D.C., the address designated 
by said attorney for that purpose by depositing same enclosed 
in a postpaid properly addressed wrapper, in a post office 
official depository under the exclusive care and custody of the 


United States post office department within the State of New York 


Sworn to before me this 
13th Gay of April, 1977. 


ey 
oh ee A AR PA 


LINDA D. FIORELLA 
COMMISSIONER OF DEEDS 


in and For the City of Buffalo, New York — 
My Commission Expires Dec. 31, 19,777 


- * 
~~ 
STATE OF NEW YORK, COUNTY OF CERTIFICATION BY ATTORNEY 
The undersigned attorney certifies that the within 
has been compared by the undersigned with the original and found to be a true and complete copy. 
Dated: 
STATE OF NEW YORK, COUNTY OF ATTORNEY'S AFFIRMATION 


The undersigned, an attorney admitted to practice in the courts of New York State. shows: that deponent is 


the attorney(s) of record for 
in the within action; that deponent has read the foregoing 

and knows the contents thereof; that the same is true to deponent’s own knowledge. except as to the matters therein 
stated to be alleged on information and belief, and that as to those matters deponent believes it to be true. Deponent 
further says that the reason this verification is made by deponent and not by 


The grounds of deponent’s belief as to all matters not stated upon deponent’s knowledge are as follows: 


The undersigned affirms that the foregoing statements are true, under the penalties of perjury. 


Dated: 


STATE OF NEW YORK, COUNTY OF ss. INDIVIDUAL VERIFICATION 


, being duly sworn, deposes and says that 


deponent is the in the within action; that deponent has 
read the foregoing and knows the contents thereof; that 
Cc t 


the same is true to deponent’s own knowledge, except as to the matters therein stated to be alleged on information and 
belief, and that as to those matters deponent believes it to be true. 


Sworn to before me, this day of 19 


STATE OF NEW YORK, COUNTY OF ss. CORPORATE VERIFICATION 
, being duly sworn, deposes and says that deponent is the 
of the corporation 

named in the within action; that deponent has read the foregoing 


and knows the contents thereof; and that the same is true to deponent’s own knowledge, except as to the matters therein 
stated to be alleged upon information and belief, and as to those matters deponent believes it to be true. 

This verification is made by deponent because 

is a corporation. Deponent is an officer thereof, to-wit, its 

The grounds of deponent’s belief as to all matters not stated upon deponent’s knowledge are as follows: 


day of 


Sworn to before me, this 


AFFIDAVIT OF SERVICE BY MAIL 


STATE OF NEW YORK, COLNTY OF 
being duly sworn, deposes and says, that deponent is not a party to the action, is over 18 years of age and resides at 


That on the day of 19 deponent served the within 
upon attorney(s) for 


in this action, at 
the address designated by said attorney (s) 


for that purpose by depositing same enclosed in a postpaid properly addressed wrapper. in -- a post office -— official 
depository under the exclusive care and custody of the United States post office department within the State of New York. 


Sworn to befure me, this day of 19 


NOTICE OF ENTRY 
ee INDEX NO YEAR 19 
Sir :- Please take notice that the within is a (certified) STATE OF NEW YORK 
true copy of a 


duly entered in the office of the clerk of the within U. S. COURT OF APPEAL ourT 


named court on 19 


County of ERIE 


Dated, 


Yours, etc, 


THE UNITED STATES OF 
ME 

DOYLE & DENMAN BMSRICA, 
ATTORNEYS FOR Appellee 


OrFice & Post OFFice ADDRESS 

10 ELLICOTT SQUARE COURT 

ELLICOTT SQUARE BUILDING 

BUFFALO, NEW YORK 14203 
(716) 856-3486 


Vs. 
JOSEPH A, LOMBARDO, 


Appellant 
To 
Attorney for 


ORIGINAL 


er cree NOTICE OF SETTLEMENT 


Please take notice that an order AFFIDAVIT OF SERVICE 


. 
of which the within is a true copy will be presented 


DOYLE & DENMAN 


ATTORNEYS FOR Appellant 


for settlement to the Hlon 


one of the judges of the within named Court, at 
OFFiIce & Post OFFICE ADDRESS 


10 ELLICOTT SQUARE COURT 

ELLICOTT SQUARE BUILDING 

BUFFALO. NEW YORK 14203 
(716) 856-3486 


on the day of 19 
at M 
Dated, 


Yours, ete., 


DOYLE & DENMAN 


ATTORNEYS FOR 


r) 
OFFICE &.PosT OFFICE ADDRESS 


10 ELLICOTT SQUARE COURT 
. ELLICOTT SQUARE BUILDING is hereby admitted 
BUFFALO, NEW YORK 14203 
(716) 856-3486 Dated 


Service of a copy of the within 


To 


Attorney — for 


Attorney for, 


SAMSON PAPER CO, CONSHOHOCKEN. PA 


